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TThe SDAS Protection & Advocacy for Persons with Mental Illness (PAIMI) Program completed a new anti-stigma 
video focusing on YOUTH, called  “Wipe Out Stigma.”  The video was screened at the South Dakota Film Festi-

val in Aberdeen in September, 2014.  It can be viewed on the SDAS website.  

New PADD Director in Pierre 
E mily Garcia of Pierre became 

the new Advocacy Services 
Representative on September 2, 2014, 
and was promoted to PADD Program 
Director on December 1 following Emily 
Paulsen’s resignation.  She is located in 
the Pierre office. 

Garcia comes to South Dakota 
Advocacy Services (SDAS) with one 
year experience in the financial planning 
field and six years in education.  Prior to 
joining SDAS, Garcia was a fifth grade 
teacher at Washington Elementary in 
Pierre and a Spanish/English teacher for 
Stanley County Schools in Fort Pierre.  
She has also worked for Modern 
Woodmen of America in Pierre. 

She is a graduate of Papillion-
LaVista High School in Papillion, 
Nebraska.  Garcia earned a Bachelor of 
Arts degree from Augustana College, 
Sioux Falls, with a major in Elementary 
Education and a minor in Spanish. 

Emily’s husband, Gabe, is a Network 
Security Engineer with the State of 
South Dakota.  Emily and Gabe are 
foster parents and have recently adopted 
their son, Jovi.  For fun, Emily enjoys 
boating on the Missouri River and 
traveling. 

Emily Garcia 

SDAS, LifeScape, and 
SDPC Collaboration 

Available Soon 
Recognizing the lack of material, or at 

least eye-catching material, available for 
students and parents regarding decisions 
that need to be made as the student ap-
proaches age 18, South Dakota Advocacy 
Services, LifeScape, and South Dakota 
Parent Connection have worked together 
over the past six months to create one-
page “Infographics” - one for students 
and one for parents.  The infographics 
address “Transfer of Rights,” “Power of 
Attorney,” and “Conservatorship/
Guardianship” in bright colors and easy 
to understand text.  The plan is to com-
plete the documents and have them ready 
for printing/distribution in early 2015.  In 
addition to being available from the three 
agencies, we hope they will soon be pro-
vided to students/parents when students 
turn age 17 by all public school districts. 
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Tech Bytes  
by Valorie Ahrendt 

T ech Bytes is a column that 
appears in each edition of 

the South Dakota Report.  The column 
usually features apps, software, and 
devices that can provide technology 
assistance to people with disabilities.  
This edition of Tech Bytes will be a 
little different, however, as it will ex-
plain some things to consider when 
thinking of acquiring and using assis-
tive technology.  

The first step in the process is to 
identify areas where a person may need 
assistance in order to be more inde-
pendent or for a task to be easier.  Here 
are a few questions to ask: 

Which activities in the person’s day 
require personal assistance? 

Where would the person like to have 
more independence or control in 
their life? 

Does the person have the ability to 
communicate their wants and 
needs? 

How might the assistive technology 
make a task easier or successful? 

Is additional help needed to assess a 
person’s AT needs (e.g., referral for 
professional services, referral to 
DakotaLink, evaluations by school 
districts)? 

The second step is to research the 
assistive technology that would pertain 
to the identified needs. 

Are there technical assistance pro-
grams or loan/rental programs to 
ask for suggestions? 

Are there teachers, therapists, fam-
ily members, or friends that may 
have ideas of AT used in similar 
situations? 

What information can be found with 
an internet search? 

What information can be found from 
others with similar interests using 
social networking sites? 

The third step in the process is to 
decide whether using the AT would 
produce the desired outcome. 

How might a person’s life change 
as a result of the AT? 

Will the AT support the person to: 

interact with others? 

participate and contribute in 
activities? 

have greater control over their 
life? 

With the help of AT, will the per-
son: 

improve their health, safety, or 
well-being? 

decrease the need for personal 
assistance? 

gain self-confidence or self-
esteem? 

How often will the person use or 
benefit from the AT? 

Will the purchase be cost-effective 
in helping the person? 

Have alternatives been identified 
and considered? 

Are there additional costs to con-
sider? 

usage fees? 

maintenance costs? 

education or training costs? 

Does the person have the capacity 
to use the AT?  

Does the person need help to use it 
beyond the training period? 

The fourth step in the process is to 
obtain and implement the AT. 

What are the options for funding 
the purchase of AT? 

private health insurance? 

Medicaid? 

Rehabilitation Services? 

school district? 

personal funds? 

Social Security benefits? 

individual’s trust? 

What training will be needed in 
order to use the AT? 

What support will the person need 
during the training period? 

Who else will need to be trained to 
assist when the user has difficulties 
with the AT? 

What measures need to be taken to 
minimize the risks of theft or loss? 

The fifth and last step in the process 
is to evaluate the effectiveness of the 
AT.  

How is the person’s life different 
now that AT has been implemented? 

Does the person choose to use the 
AT to meet the desired outcome? 

Is the AT being used enough to meet 
the desired outcome? 

Are others who support the person 
using the AT consistently and/or 
encouraging the person to use it? 

What is working well? 

What is not working? 

What other improvements or modifi-
cations are needed? 

Does the person need additional 
training on using the AT? 

Does the AT still support the per-
son’s need? 

There are so many options for AT 
devices, services, software, and apps 
that can assist someone in nearly every 
area of their life.  Prices can range from 
no cost at all to thousands of dollars. It 
would be better to take some time to 
analyze the person’s needs by using the 
five steps before the investment of time 
and money.  Reading through the ques-
tions in each step may generate more 
questions pertaining to specific situa-
tions.   

The area of assistive technology is 
vast and can be overwhelming.  Hope-
fully, the five steps will provide a path 
to follow when thinking about using 
assistive technology to increase inde-
pendence and success. 

More information can be found at 
the Oregon Technical Assistance Cor-
poration website (www.otac.org).  

 



 

5 

SStop Me If You Have Heard This Before . . .       
About Assistive Technology 

by Gail C. Eichstadt 

C hildren with disabilities were guaranteed the right to a 
free appropriate public education by the Education for 

All Handicapped Children Act (Public Law 94-142) in 1975.  
Congress reauthorized EAHCA several times, most recently in 
December 2004 as the Individuals with Disabilities Education 
Improvement Act (IDEA). Educators should be familiar with 
IDEA’s requirements and follow them.  Yet, it is amazing what 
SDAS hears at IEP meetings!  This article will discuss one such 
example relating to assistive technology (“AT”). 

At an IEP meeting for a student with sensory issues who 
received occupational therapy, the team came to the section on 
the IEP asking, “Does the student require Assistive Technology 
Devices and Services?   Yes      No. If yes, what device or 
service will be provided?” (Page 3 of Special Education 
Programs’ model IEP form is located at http://doe.sd.gov/oess/
sped_IEP.aspx.)  SDAS staff suggested that an assistive 
technology (AT) evaluation might be appropriate for the child.  
School staff responded stating, “AT evaluations are only for 
students who cannot communicate.” 

IDEA defines “Assistive Technology Device” at 34 C.F.R. 
§300.5: 

An assistive technology device is defined as: any item, piece of 
equipment, or product system, whether acquired commercially 
off the shelf, modified, or customized, that is used to increase, 
maintain, or improve the functional capabilities of a child with 
a disability. The term does not include a medical device that is 
surgically implanted, or the replacement of that device.  

IDEA defines “Assistive Technology Service at 34 C.F.R. 
§300.6: 

Assistive technology service means:  any service that directly 
assists a child with a disability in the selection, acquisition, or 
use of an assistive technology device. The term includes-- 

(a) The evaluation of the needs of a child with a disability, 
including a functional evaluation of the child in the child's 
customary environment; 

(b) Purchasing, leasing, or otherwise providing for the 
acquisition of assistive technology devices by children with 
disabilities; 

(c) Selecting, designing, fitting, customizing, adapting, 
applying, maintaining, repairing, or replacing assistive 
technology devices; 

(d) Coordinating and using other therapies, interventions, or 
services with assistive technology devices, such as those 
associated with existing education and rehabilitation plans and 
programs; 

(e) Training or technical assistance for a child with a disability 
or, if appropriate, that child's family; and 

(f) Training or technical assistance for professionals (including 
individuals providing education or rehabilitation services), 
employers, or other individuals who provide services to, 

employ, or are otherwise substantially involved in the major 
life functions of that child.  

While the 1990 amendments placed these definitions into the 
law, IDEA ’97 mandated that IEP teams consider a child’s need 
for assistive technology devices and services at each IEP 
meeting.  In 1997, it was reported that more than 20,000 
different assistive technology devices existed for students.  The 
following are a few examples of types of AT to consider: 

If a child had a reading goal on his/her IEP, the team could 
consider AT that enhances or enlarges standard text and 
graphics, converts text to speech, or converts text to Braille.   

If writing was a concern, an IEP could determine that a 
child needs changes to pencils, pens, and paper, such as an 
adaptive grip for a pencil or special paper.  

A child on an IEP may need a laptop or iPad with a word 
prediction program, spell check, thesaurus, dictionary, or 
dictation to help with written expression difficulties.  When 
oral expression difficulties were present, the team could 
determine augmentative communication devices or an iPad 
with applications for speech as appropriate for the child.  

For math concerns, the team could decide a talking calcula-
tor, calculator with large print and keypad, or even an aba-
cus is appropriate.  Measuring instruments have speech out-
put, tactile output, or large print display.  

When study skills support is needed, the team could con-
sider a visual schedule, visual organizers, or electronic or-
ganizers. 

If the child has listening needs, assistive listening systems, 
closed captioning on television or videos, computer-assisted 
real-time captioning (CART), or computer assisted note 
taking can be included on the IEP. 

White canes, auditory location signaler systems, speech 
output devices giving verbal directions, grab bars, door 
openers, and tactile signs on walls are assistive technology 
for students with orientation, mobility, or ambulation needs. 

When writing transition goals to enable a child to live inde-
pendently, begin a job, or go on to postsecondary school, a 
team could consider adapted watches and alarms, adaptive 
dressing aids (Velcro, button holers, sock guides), adaptive 
eating utensils, hand controls for driving a vehicle, modified 
games or decks of cards, or adaptations for sports.  

To determine a student’s assistive technology needs, school 
districts must conduct evaluations (just as with all other special 
education needs).  After AT needs are determined for the child, 
the IEP Team should consider if the child, the child’s family, or 
the school staff need training about the AT devices to enable the 
child to benefit from his/her special education.  See 34 C.F.R. 
§300.6(e) and (f) above.  Plainly, assistive technology for a child 
on an IEP goes far beyond just children who cannot 
communicate.  If you have any questions about assistive technol-
ogy, please contact SDAS at 1-800-658-4782. 
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Expect. Employ. Empower. 
by Irma Arens 

E xpect.  Employ.  Empower. was the National Dis-
abilities Employment Awareness Month 

(NDEAM) theme for 2014. Cities throughout South Dakota 
celebrated during the month of October with various events.  
Yankton‘s NDEAM committee hosted a community breakfast 
at Mt. Marty College geared especially for area businesses to 
help promote the hiring of persons with disabilities.   

Lieutenant Governor, Matt Michels, acted as emcee and 
presented the annual awards for employee and employer of 
the year.  Kyle Duke was the winner of the 2014 Pat Smith 
Employee of the Year Award.  Kyle has been employed full-
time at Pizza Ranch since June of 2011 and seasonally at 
Wintz/Ray Funeral Home and Cremation Service, Inc. since 
August of 2008.  Kyle’s employers described him as hard 
working, great work ethic, positive work attitude, reliable, 
dependable, courteous, respectful, friendly, cooperative, con-
sistent, fast, and a lot of fun as well.  Congratulations to Kyle! 

Applied Engineering was chosen as the outstanding em-
ployer of the year.  Bridget Benson and Rick Duimstra from 
Applied Engineering accepted the award from Lt. Governor 
Michels.  Benson, HR Specialist, has been a huge advocate 
for hiring persons with disabilities.  She spoke at the Council 
on Quality and Leadership and also submitted an article to the 
Freedom to Work Newsletter on Applied Engineering’s posi-
tive experiences with hiring persons with disabilities. 

Following the awards presentation, Lt. Governor Michels 
introduced a panel of area business leaders and SD Depart-
ment of Human Services Secretary, Gloria Pearson.  The 
business participants were: 

Jim Gevens – Fox Run Golf Course Assistant Clubhouse 
Manager; 

Bridget Benson – Applied Engineering HR Specialist; 

Michael Thunker – Walmart Personnel Coordinator; and 

Nickie Beltan – Goodwill Industries Manager. 

Each panelist talked about the advantages and positive 
experiences they have had with hiring persons with disabili-
ties.  All agreed that employers need to look past a person’s 
disability when hiring new employees, as these workers may 
become some of the best they have. 

Secretary Pearson spoke about the issues employers face 
when hiring persons with disabilities and what programs the 
state has in place to assist them.  She stated, “We want every-
one who wants to work to be able to work.  And we want to 
support them to help them get the skills and the experience 
that they need to find employment because it is so valuable.” 

L-R:  Paul Wintz; Kyle Duke; and Steve Wintz  

How Can I Become a Poll Worker in a South Dakota Election?  
by Gail C. Eichstadt 

W hen we go to the polls at municipal, primary, gen-
eral, or school district elections, we often see our 

neighbors, young or old, working there.  The poll workers set up 
equipment, record who has voted and what kind of ballot was 
used, count the ballots, and see that the counted ballots are taken 
to the proper place.  

Have you wondered how to become a poll worker?  To find 
the answer, we start at the South Dakota Constitution.  It states, 
“The Legislature shall by law define residence for voting pur-
poses, insure secrecy in voting and provide for the registration of 
voters, absentee voting, the administration of elections, the 
nomination of candidates and the voting rights of those serving 
in the armed forces.”  1889 Const., art. VII, § 3.  In administer-
ing elections, the Legislature determined a poll worker must be a 
registered voter in South Dakota.  

To be a registered voter, one must be at least 18 by the “next 
municipal, primary, general, or school district election” (SDCL 

12-4-1), a resident of South Dakota, and not disqualified from 
voting.  SDCL 12-3-1.  Eighteen-year-old students may be ex-
cused from school to work at the polls.  SDCL 13-27-6.1.  A 
person is disqualified from voting and working at the polls if he/
she is serving a sentence for a felony conviction, has been de-
clared mentally incompetent, or has died.  SDCL 12-4-18.   

A common misconception held by many South Dakotans is 
that a person with a developmental disability may not vote.  Leg-
islators disagreed.  SDCL 27B-7-44 states in part, “No person is 
incompetent … to register and vote, solely by reason of a diag-
nosis of a developmental disability, or by reason of a commit-
ment by a county review board.”  

Political party county central committee persons are involved 
in the process of selecting poll workers.  State law defines  a  po- 

Poll Workers 
(Continued on page 17) 
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Legal Pull-out Section 
November 2014 

IIs Illegal Removal from School Becoming a Trend? 
It’s Time to Recognize and Address that Duck! 

by John A. Hamilton 

O ver the past few years, South Dakota Advocacy 
Services has become aware of several situations 

where districts have removed students from their current 
placements and/or from school altogether without affording the 
students/parents their procedural due process rights.  The 
scenario goes something like this:  Districts inform the students 
they are no longer welcome at the school; are subject to arrest 
for trespassing on school grounds; and may not return for either 
a certain number of days, until a risk assessment is completed, 
or indefinitely.  However, no formal suspension ever takes 
place.  A formal suspension triggers 
procedural due process rights under South 
Dakota statutes (for all students) and under 
the Individuals with Disabilities Education 
Improvement Act of 2004 (IDEA) for 
students with disabilities.  This article will 
discuss the applicable laws, provide 
examples of situations SDAS has 
encountered, and provide discussion. 

Regular Education Proce-
dural Due Process Rights 

In Goss v. Lopez, 419 U.S. 565, 574 
(1975), the United States Supreme Court 
held the Due Process Clause of the United 
States Constitution prohibits districts from 
depriving a student of his/her state-created 
right to a public education on grounds of misconduct “absent 
fundamentally fair procedures to determine whether the 
misconduct occurred.”  Early in its decision, the Court stated 
that “education is perhaps the most important function of state 
and local governments . . .  and the total exclusion from the 
educational process . . . is a serious event in the life of the 
suspended child.”  Id. at 576.  The Court ruled any disciplinary 
suspension, including a short-term suspension of ten school 
days or less, is a substantial deprivation of a 14th Amendment 
property interest that entitles the student to Due Process 
protection.  Therefore, even with a short-term suspension, the 
district must give the student the opportunity to be heard (which 
the Court found to be satisfied by informal notice and a hearing 
– essentially a verbal discussion between the school 
administrator and the student where the administrator tells the 
student why he/she is being suspended and the student is given 
an opportunity to tell the administrator his/her version of the 
events).  Goss v. Lopez dealt solely with short-term suspensions.  
“Longer suspensions or expulsions for the remainder of the 
school term, or permanently, may require more formal 
procedures.”  Id. at 584.   

South Dakota enacted SDCL § 13-32-4, which requires 
school personnel to give the student written notice of his/her due 
process rights, including the right to appeal a long-term 
suspension in a hearing before the school board, before a 
disciplinary suspension extends into the eleventh school day.  
“The administrative due process procedures shall include a 
requirement that the school give notice of a student’s due 
process rights to the parent or guardian of the student at the time 
of suspension or expulsion.  Each school district board shall 
provide a procedural due process hearing, if requested, for a 

student in accordance with such rules if the 
suspension or expulsion of the student 
extends into the eleventh school day.”  If 
school personnel seek to deprive a student of 
the right to public education for more than 
ten school days for misconduct, to ensure the 
suspension is not arbitrary, Due Process 
requires, at a minimum, the right to an 
adjudicatory fact-finding hearing to 
determine if the misconduct has actually 
occurred. 
    A student’s constitutional right to appeal a 
suspension of more than ten school days is 
further codified in SDCL § 13-32-4.2:  “In 
the event of a suspension for more than ten 
school days, if the pupil gives notice that he 
wishes to appeal the suspension to the board, 

the suspension shall be stayed until the board renders its 
decision, unless in the judgment of the superintendent of 
schools, the pupil’s presence poses a continuing danger to 
persons or property or an ongoing threat of disrupting the 
academic process, in which case the pupil may be immediately 
removed from school, and the notice and hearing shall follow as 
soon as practicable.”  South Dakota statutes are thus consistent 
with the Supreme Court’s ruling in Goss v. Lopez.   

South Dakota defines the terminology used in the discipline 
process at ARSD § 24:07:01:01: 

(1) “Expulsion,” the action of the school board that terminates 
a pupil’s membership in school for not more than 12 
consecutive months; 

(2)  “Long-term suspension,” the exclusion of a pupil by the 
superintendent or school board from a class or classes or from 
school for more than 10 but not more than 90 school days; 

(3)  “Parent,” a parent, guardian, or person in charge of a pupil; 

Illegal Exclusion 
(Continued on page 8) 

If school personnel seek to 
deprive a student of the 
right to public education 
for more than ten school 
days for misconduct, to en-
sure the suspension is not 
arbitrary, Due Process re-
quires, at a minimum, the 
right to an adjudicatory fact
-finding hearing to deter-
mine if the misconduct has 
actually occurred. 
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Illegal Exclusion 

(Continued from page 7) 

(4)  “Policy,” a rule, regulation, or standard enacted by a 
school district board; 

(5)  “Short-term suspension,” the exclusion of a pupil by a 
principal or superintendent from a class or from school for not 
more than 10 school days. 

South Dakota statutes mandate that when a student will be 
removed from a class, classes, or from school altogether for 
more than ten school days, that removal constitutes a long-term 
suspension triggering procedural safeguards of notice and the 
right to a hearing to contest the charges. 

When a student is to be excluded from a class, classes, or 
from school altogether for over ten school days, ARSD 
§24:07:03:01 requires the superintendent to file a written report 
and provide a copy to the parents.  Specifically, “The 
superintendent must file a sealed, written report with the school 
board by the end of the fifth school day following the first day 
of the long-term suspension and may request that a hearing be 
held before the school board.  The report must include the facts 
of the situation, the action taken, the reasons for the action, and 
the superintendent’s decision or 
recommendation.  The report must remain in 
the possession of the school board secretary 
or business manager, sealed and unavailable 
for review by individual school board 
members, until the time set for a hearing.  
The superintendent must send a copy of the 
report to the pupil’s parent or to the pupil if 
the pupil is 18 years of age or older or an 
emancipated minor at the same time the 
report is filed with the school board's 
secretary or business manager.” 

The important written Notice that parents 
or students who are age eighteen or emancipated are to receive 
must meet the following requirements per ARSD 24:07:03:02: 

“If the superintendent finds grounds for a long-term 
suspension from a class or classes, the superintendent may 
exclude the pupil from a class or classes by using the short-
term suspension procedure in §24:07:02:01.  The 
superintendent shall give a written notice to the pupil’s parent 
or to a pupil who is 18 years of age or older or an emancipated 
minor and may schedule a hearing.  The notice shall contain 
the following minimum information: 

 (1)  The policy allegedly violated; 

 (2)  The reason for the disciplinary proceedings; 

 (3)  Notice of the right to request a hearing or waive the right 
to a hearing. 

 (4)  A description of the hearing procedure; 

 (5)  A statement that the pupil’s records are available at the 
school for examination by the pupil’s parent or authorized 
representative; and 

 (6)  A statement that the pupil may present witnesses. 

If a hearing is requested, the superintendent shall give notice 
to each school board member of an appeal to the board for a 
hearing.  The superintendent shall set the date, time, and place 

for the hearing and send notice by first class mail to each 
school board member and by certified mail, return receipt 
requested, to the pupil’s parent or to a pupil who is 18 years of 
age or older or an emancipated minor. 

If no hearing is requested or the hearing is waived, the action 
of the superintendent is final.” 

These procedures apply to all students subject to a long-term 
suspension.  All students have the right to contest the charges 
against them at a hearing before the school board in situations 
where the student will be excluded from a class, classes, or from 
school for over ten school days.  Without the constitutionally- 
and statutorily-based rights to notice and to contest the charges, 
school districts would have the unfettered discretion to remove 
students at their whim based on trumped-up charges. 

Special Education Discipline Procedures 
In Honig v. Doe, 485 U.S. 305 (1988), the school system 

asked the Court for the authority to unilaterally remove students 
with disabilities indefinitely whom it considered dangerous or 
disruptive, despite the plain statutory language that gave students 
the right to “stay put” in their current educational placement 
during the pendency of review proceedings.  Id. at 308.  The 
Court noted the “stay-put” language is “unequivocal,” and de-

spite this “clear directive,” the district sought 
for the Court to read a “dangerousness” 
exception into the stay-put provision, 
arguing Congress either believed the 
exception too obvious to include or simply 
inadvertently failed to include it.  Id. at 323. 

    The Court rejected “petitioner’s invitation 
to rewrite the statute.”  Id.  The Court instead 
found that it was “clear . . . that Congress 
very much meant to strip schools of the 
unilateral authority they had traditionally 
employed to exclude disabled students, 
particularly emotionally disturbed students, 

from school.”  Id. (emphasis in original).  The Court explained 
that Congress did not leave school districts without the authority 
to discipline students with disabilities or to ensure school safety, 
as they could still use their standard procedures for disciplining 
students, including use of study carrels, detentions, timeouts, and 
restricted privileges.  Id. at 325.  In addition, under Department 
of Education policy, schools could suspend students with 
disabilities for up to ten school days before it becomes a 
prohibited “change in placement.”  Id.  The Court noted that 
school districts can file for a due process hearing, but can also 
attempt to go directly to court, argue futility of exhausting 
administrative remedies, and seek for a court to temporarily 
enjoin a dangerous child with a disability from attending school.  
Id. at 326-27.  “In short, then, we believe that school officials are 
entitled to seek injunctive relief under §1415(e)(2) in appropriate 
cases.  Id. at 328.  The Court explained that in such situations, 
the district must prove that “maintaining the child in his or her 
current placement is substantially likely to result in injury either 
to himself or herself, or to others.”  Id.  The Court in Honig, 
consistent with its ruling in Goss v. Lopez, prevented school 
administrators from unilaterally excluding students from school 
for more than ten consecutive school days.  See id. at n. 8. 

Illegal Exclusion 
(Continued on page 9) 

“Congress very much 
meant to strip schools of 
the unilateral authority they 
had traditionally employed 
to exclude disabled stu-
dents, particularly emotion-
ally disturbed students, 
from school.”  
- Honig v. Doe 
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Illegal Exclusion 

(Continued from page 8) 

IDEA Discipline Provisions 
Congress codified the Honig decision in IDEA’s 1997 

amendments, providing extremely detailed procedural processes 
when addressing discipline of a student with disabilities, with 
additional amendments in 2004.  Consistent with all the other 
authorities discussed above, IDEA allows school personnel to 
remove a child with a disability who violates the code of student 
conduct from the student’s current placement to an interim 
alternative educational setting, another setting, or suspension for 
not more than ten consecutive school days (and additional 
removals for up to ten consecutive school days for further 
incidents, so long as the additional removals do not constitute a 
change in placement per 34 C.F.R. §300.536).  34 C.F.R. 
§300.530(b)(1).  However, after a student with a disability has 
been removed from his/her current placement for ten cumulative 
school days in a school year, during any additional days of 
removal, the district must provide services in another setting that 
will enable the student to continue to participate in the general 
educational curriculum and to progress toward meeting the goals 
set out in the student’s IEP.  34 C.F.R. §300.530(d)(4). 

When a district seeks a long-term suspension (more than ten 
consecutive school days) of a student with a disability because 
of a violation of the code of student conduct, within ten school 
days of that decision, the district, parents, and relevant IEP Team 
members must meet to determine if the conduct in question was 
a “manifestation of the child’s disability.”  Specifically, the team 
considers “if the conduct in question was caused by, or had a 
direct and substantial relationship to, the child’s disability” or “if 
the conduct in question was the direct result of the [district’s] 
failure to implement the IEP.”  34 C.F.R. §300.530(e)(1).  If the 
IEP Team determines the behavior was a manifestation of the 
student’s disability, the IEP Team must either conduct a 
functional behavioral assessment and implement a behavioral 
intervention plan, or revise a current plan if one already exists, 
and return the student to the placement from which the student 
was removed unless the parent and school agree to a different 
placement.  34 C.F.R. § 300.530(f).  Thus, if the IEP Team 
determines the behavior was a manifestation of the student’s 
disability, the long-term suspension overridden by IDEA. 

If the IEP Team determines the behavior was not a 
manifestation of the student’s disability, the district may apply 
the relevant disciplinary procedures in the same manner and 
duration applicable to students without disabilities.  34 C.F.R. 
§300.530(c).  However, a student with a disability must continue 
to receive educational services in another setting for the length 
of the long-term suspension that will enable the student to 
participate in the general curriculum and progress toward 
meeting the student’s IEP goals.  Furthermore, the student must 
receive, as appropriate, a functional behavioral assessment and 
behavioral intervention services and modifications designed to 
address the behavior so that it does not recur.  34 C.F.R. 
§300.530(d)(1).  These services may be provided in an interim 
alternative educational setting.  34 C.F.R. § 300.530(d)(2). 

Parents who disagree with any decision regarding the 
appropriateness of the child’s alternative placement or with the 
manifestation determination may appeal by filing for a due 
process hearing.  Similarly, a district that believes maintaining a 

student in his/her current placement is substantially likely to 
result in injury to the child or others may file for a due process 
hearing.  34 C.F.R. § 300.532(a).  In response to the Honig 
decision, Congress created a separate “stay-put” provision for 
discipline cases, requiring the student to remain in the interim 
alternative educational setting pending the decision of the 
hearing officer or until the expiration of the suspension, 
whichever occurs first, unless the parent and district agree 
otherwise.  34 C.F.R. § 300.533.  

Students with disabilities thus have dual protections in 
discipline situations involving long-term suspensions.  Not only 
do they have the right to contest manifestation determinations 
and the appropriateness of interim alternative educational 
settings under IDEA, but they also have the right to contest the 
underlying charges in a hearing before the school board.  
Despite these constitutional and statutory mandates to afford 
students procedural due process rights, some South Dakota 
districts have circumvented both the general due process 
requirements and IDEA’s discipline procedures by removing 
students, but not formally suspending them.  Instead of 
providing the required Notice of a long-term suspension and 
accompanying rights, districts are not calling it a suspension; 
they are not calling it anything!  They are simply informing 
students/parents that the student is no longer allowed in the 
school building.  The following are examples from three 
different South Dakota districts: 

Example #1 
In spring 2013, a regular education student in eighth grade 

was suspended for ten school days due to a violation of the code 
of student conduct.  After serving the suspension, the student 
moved to live with the student’s other parent in a different 
district for the remainder of the semester.  The student moved 
back with the original parent to began high school for the 2013-
14 school year.  The student was removed from the high school 
after a couple days simply for being there and was unilaterally 
placed in an alternative school.  No procedural due process 
rights were provided.  Approximately two months later, due to 
comments made that the district interpreted as a threat, the 
student was also banned from the alternative school.  No 
suspension occurred.  The district provided no procedural due 
process rights.  The student has been home for over a year.  In 
May 2014, the district determined the student was eligible for 
special education services, but no IEP meeting took place until 
mid-October 2014, and the student had yet to receive any special 
education services when the South Dakota Report went to press.  
There appear to be multiple violations of procedural due 
process, as the district removed the student first from the high 
school and then the alternative school without following the 
procedural requirements of the law.  There also appear to be 
IDEA violations of both a substantive and procedural nature. 

Example #2 
The student was an 11-year-old with significant diagnosed 

emotional issues that interfere with the student’s ability to be 
educated.  However, the student was on an IEP for only specific 
learning disabilities, with related services of speech therapy and 
counseling.   After  he  threw  a  desk  on  October  4,  2010,  the 
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district held an IEP Team meeting and changed his placement 
from the regular classroom to “home” on a temporary basis, 
although the district provided no services in the home.  The 
district took no disciplinary action.  The child remained in the 
“home placement” until the IEP Team met in December, when 
the “home placement” was made permanent.  This “home 
placement” continued for the rest of the 2010-11 school year, but 
the district provided no services in the “home placement.”  
However, the district allowed the student to attend school about 
an hour a day total for special education and speech therapy.  
While the student continued to be excluded from school, no 
suspension occurred.  Despite the district’s failure to educate this 
child for three-fourths of the school year, the student received 
passing grades in all classes (even art, music, and PE) and the 
district promoted the student to the next grade level.  In August 
2011, the Principal and Special Education director came to the 
family’s home with homeschooling paperwork for the parent to 
sign, as the district felt the child was too violent and posed too 
much of a threat to continue with the public school.  Given no 
other option, the parent signed the paperwork for 
homeschooling.  The child did, however, continue to receive five 
hours of special education services at the school per week.   

In December 2011, the parent refused further homeschool-
ing, later stating the district never sent a single teacher to teach 
in the home, apparently not understanding that the paperwork 
she felt forced to sign meant that she was to provide the 
education.  The district increased the child’s time at school to 
two hours per day for the second semester of the 2011-12 school 
year.  The student again received passing grades in all classes 
and was promoted to the next grade.  The student had been 
excluded from school for 1¾ school years, but the district had 
never formally suspended the student.  Because the district never 
suspended the student, no manifestation determination occurred 
and the parent and student were never put on notice of their right 
to contest the charges at a hearing before the school board. 

Example #3 
On October 29, 2013, the district informed the grandmother 

of a student with a disability that due to behaviors, the student 

could not return to school (or step foot on school grounds) until a 
risk assessment was completed.  However, the student was to go 
to the city library for an hour a day to receive special education 
from a paraprofessional.  The district took no action to suspend 
the student.  The district also took no immediate steps to get a 
risk assessment completed.  The district eventually set up a risk 
assessment in late January 2014.  An IEP Team meeting resulted 
in a determination the student could attend school for a period or 
two, with the plan to increase his time at school.   Essentially, the 
student was denied an education for three months and then began 
receiving just an hour or two of education per day.  Again, 
because no formal suspension occurred, the district provided no 
notice of a long-term suspension, no notice of the procedural due 
process right to contest the underlying charges, and no notice of 
IDEA procedural safeguards. 

Discussion 
About twenty-five years ago, a parent contacted SDAS and 

wanted to know if a meeting she had with the school was an IEP 
meeting.  While that seemed an odd question, the school district 
apparently refused to answer her.  One can only imagine the 
conversation – Parent:  “Is this meeting an IEP meeting?”  
District:  “Maybe – We are not going to tell you.”  We asked the 
parent what took place at the meeting, such as who attended and 
what occurred, and then told the parent something like, “if the 
district will not commit to whether a meeting is or is not an IEP 
meeting, use the duck test.  If it looks like a duck, swims like a 
duck, and quacks like a duck, it is probably a duck.”  I recall the 
parent later calling and stating, “I think we had another duck.”   

South Dakota school districts are removing students from 
school, telling the students they may not step foot on school 
grounds, but are not referring to the district’s exclusion of these 
students as a suspension.  South Dakota law defines a long-term 
suspension as “the exclusion of a pupil by the superintendent or 
school board from a class or classes or from school for more than 
10 but not more than 90 school days.”  IDEA similarly refers to 
removal of a student for more than ten consecutive school days 
as a change of placement triggering a manifestation 
determination and if the behavior was not a manifestation  of  the 

Illegal Exclusion 
(Continued on page 11) 

Illegal Exclusion - Parent Tips 
If the district removes your child from his or her current school to another setting or sends the child home for over 10 
consecutive school days due to alleged misconduct, you should have received: 1) Notice of a long-term suspension; and 
2) Notice of the right to request a hearing before the school board to contest the charges. 

If the child is on an IEP, the district must hold an IEP Team meeting within 10 days of the decision to remove the child 
to determine if the conduct in question was a manifestation of the child’s disability. 

If the district excluded your child from school for over 10 consecutive school days, but did not take these actions, the 
district has probably violated your child’s constitutional right to procedural due process, as well as both state and federal 
statutes. 

If you believe your child has been or is currently being improperly excluded from school and you have received no No-
tice of long-term suspension or procedural safeguards, SDAS wants to hear from you. 

If your child is currently excluded, please contact SDAS for assistance or, at the very least, to share your story.  If your 
child has been illegally excluded from school in the past, we also want to hear your story.  Please contact SDAS at 1-800-
658-4782.  One can also go to the SDAS website (www.sdadvocacy.com) and fill out the “Illegal Exclusion Questionnaire.”  
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child’s disability, requires provision of educational services in an 
alternative setting sufficient to allow the student to work toward 
all IEP goals and continue to participate in the general 
curriculum.  When this occurs, the student is also to receive a 
functional behavioral assessment and behavioral intervention 
services.  Does each of the case examples described above meet 
the state and federal definitions of a long-term suspension?  
Let’s use the duck test.  In each of the case examples, was the 
student excluded from a class or classes or from school 
altogether for more than ten school days?  Was it a result of a 
violation of the code of student conduct?  Yes, clearly we have 
three case examples where the duck’s name is “Long-term 
Suspension.”   

The concerns with these and similar situations go beyond the 
fact that districts have blatantly violated students’ rights.  First, 
recall that South Dakota defines a long-term suspension as more 
than ten, but no more than 90 school days.  Recall also that 
IDEA states when the conduct in question is determined not to 
be a manifestation of the student’s disability, districts may apply 
discipline as they would to students without disabilities.  In the 
first two examples above, the very longest the students could 
have been removed through long-term suspension would have 
been 90 school days (slightly more than half a school year).  
Even if expulsions took place, the longest expulsion can be 
twelve months.  Both students would have been back in school 
had they been long-term suspended or even expelled due to their 
conduct.  The districts’ actions resulted in unilateral indefinite 
long-term exclusions. 

Second, while much has been said herein about the right to 
contest underlying charges at a school board hearing, in reality, 
most students up for a long-term suspension are responsible for 
the behavior in question, but a hearing would allow the school 
board to consider mitigating factors and perhaps lessen the 
length of the suspension.  However, what about the student who 
is unknowingly “set up” or otherwise completely innocent of the 
charges prompting the exclusion?  Assuming for a moment the 
students in the above three case examples were innocent of any 
wrongdoing, the districts’ actions would have deprived innocent 
students of anywhere from three months to nearly two years of 
education.  This deprivation of education would not have 
occurred if the student had the opportunity to prove his/her 
innocence at a hearing before the school board.  A district’s 
unilateral deprivation of education without procedural due 
process denies students their right to be heard and contest the 
charges, either to demonstrate mitigating factors or to prove 
their innocence of the wrongdoing. 

Conclusion 
There can be no dispute as to what is occurring:  Indefinite 

long-term removals accompanied by no procedural safeguards – 
a denial of constitutionally-guaranteed procedural due process.  
These removals are illegal under both state and federal law.  
Such utter disregard of the law sets students with disabilities’ 
procedural due process rights back to the pre-Goss v. Lopez, pre-
IDEA, and pre-Honig v. Doe eras (25-40 years).  If any readers 
have come across similar situations, either currently or in the 
past, SDAS would like to hear from you (see box on opposite 
page).   Illegal exclusion from school of students with or without 
disabilities must end. 

E nsuring that people with disabilities have the 
opportunity and appropriate supports to live how they 

choose, where they choose, and with whom they choose is a 
major focus of disability advocacy in the United States.1  In 
order to have this opportunity, many students with disabilities 
will require transition services prior to graduating or aging-out 
of high school.  The National Council on Disability has reported 
to the U.S. Department of Education that many children continue 
to leave school without appropriate transition services that could 
make it possible for them to access higher education or 
meaningful employment.2  This article will detail the legal 
requirements of transition services established under the 
Individuals with Disabilities Education Act (IDEA) to prepare 
students and parents to advocate for appropriate services when 
the student reaches transition age. 

What are transition services?   
Transition services, according to the IDEA definition, are a 

“coordinated set of activities for a child with a disability that is 
designed to be within a results-oriented process that is focused 

TTransition Services – An Introduction 
on IDEA Requirements  

by Elizabeth Overmoe 
on improving the academic and functional achievement of the 
child with a disability to facilitate the child’s movement from 
school to post-school activities.  Post-school activities to discuss 
should include the following: post-secondary education, 
vocational education, integrated employment (including 
supported employment), continuing and adult education, adult 
services, independent living, or community participation.  The 
student’s post-school activities should also be based on the 
individual’s needs, taking into account their strengths, 
preferences, and interests.3 

When should transition services begin?  
The choices for students with disabilities can oftentimes take 

additional planning and be more complex than it is for other 
high school graduates.  Therefore, transition services must be 
included in all IEPs beginning with the IEP in place when the 
student reaches age 16 and may be included for younger 
students if deemed appropriate by the IEP team.4   Although  the 
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law does not mandate transition services for students beginning 
at age 14 or younger, the provision of these services could have 
a extremely positive effect on the employment and independent 
living outcomes for many students, especially those who are 
likely to drop out before age 16.  Therefore, the following note 
is included with the law for guidance to IEP teams:  

Although this language leaves the final determination of 
when to initiate transition services for students under age 16 
to the IEP process, it nevertheless makes clear that Congress 
expects consideration to be given to the need for transition 
services for some students by age 14 or younger. The 
Committee encourages that approach because of their 
concern that age 16 may be too late for many students, 
particularly those at risk of dropping out of school and those 
with the most severe disabilities.  Even for those students 
who stay in school until age 18, many will need more than 
two years of transitional services.  Students with disabilities 
are now dropping out of school before age 16, feeling that 
the education system has little to offer them.  Initiating 
services at a younger age will be critical.5 

Who should be invited to the IEP meeting 
to discuss transition?  

The members of the IEP Team prior to transition would 
continue to be on the IEP Team during transition, including 
regular and special education teachers, providers, parents/
guardians, and any other persons at the discretion of the parent 
or school.6  The IEP Team must include a representative of the 
public agency providing and supervising the transition activities 
and, if appropriate, representatives of other participating 
agencies.7  This requirement would include individuals from 
agencies such as the Division of Rehabilitation Services (“Voc. 
Rehab”), a community support provider, or any other entity that 
will be responsible for transition services.  The student should 
also be there to ensure her or his needs, preferences, and 
interests are addressed.8   

What information should be included in 
the IEP? 

The IEP Team should list services (instruction, related 
services, community experiences, and when appropriate, daily 
living skills and functional vocational evaluation) that are 
needed in each of these transition areas: post-secondary 
education, vocational education, integrated employment 
(including supported employment), continuing and adult 
education, adult services, independent living, or community 
participation.9  The IEP must contain a statement of each public 
agency’s and each participating agency’s responsibilities related 
to the transition activities.10 If the IEP Team determines an 
individual student does not need services in one or more of the 
areas above, the IEP must contain a statement to that effect and 
the basis upon which the determination was made.11  Since the 
decision to not include certain services is an IEP determination, 
it must be re-considered annually.12 

According to the South Dakota Transition Service Liaison 
Project, the following areas must be addressed in all transition 
IEPs: 

The student’s measurable post-secondary goals, which in-
cludes the type of employment they will have, what educa-
tion or training they will need for that employment, where 
they will get the education or training, and where they will 
live. 

A list of all the courses the student will need to take during 
high school to meet their post-secondary goals. 

A description of the areas the student does well in and the 
areas where the student might need some extra help. 

A list of activities and services which will help the student to 
meet their post-secondary goals. 

Transfer of rights must be addressed prior to the student’s 
17th birthday.13 

What happens if a participating agency 
does not provide services outlined in the 
IEP? 

If a participating agency fails to provide agreed-upon 
transition services contained in the IEP of a student with a 
disability, the school shall, as soon as possible, initiate a meeting 
for the purpose of identifying alternative strategies to meet the 
transition objectives and, if necessary, revising the student’s 
IEP.14  This meeting does not relieve them of their responsibility 
to provide or pay for any transition service that the agency would 
otherwise provide to students with disabilities who meet the 
eligibility criteria of that agency.15 

Where should I go for help and for more 
information on transition services? 

There is an excellent resource for parents and students to 
assist with transition entitled, Cornerstones to Effective 
Transition Planning.  This document explains the process in 
further detail and provides valuable checklists and tools for 
parents and students to utilize in order to develop their own idea 
of what transition services should look like for that particular 
student.  Cornerstones can be found online at www.tslp.org.  
Another resource that can be very beneficial to the planning 
process can be found at http://www.itransitionks.org/.  This 
interactive questionnaire allows you to answer information 
regarding the transition process and it inputs that information 
into a draft plan for transition services (see related article on 
page 1).  South Dakota Parent Connection also has a plethora of 
resources available online at www.sdparent.org to assist you in 
becoming knowledgeable about transition services as it relates to 
employment, higher education, and healthcare.  All three 
websites have the information you need in order to be an 
effective advocate with regard to transition services.  

1Nat’l Council on Disability Topical Overview – Living Inde-
pendently and in the Community: Implementation Lessons from 
the United States (2005) (abridged version), http://www.ncd.gov/
publications/2005/08022005-Liv2. 

2Nat'l Council on Disability, Olmstead: Reclaiming Institu-
tionalized Lives 188 (2003) (abridged version), available at 
ht tp:/ /www.ncd.gov/newsroom/publications/2003/pdf/
reclaimabridged.pdf. 

320 U.S.C. 1401(34)(A)&(B). 
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EEstate Planning to Protect and Provide 
for Heirs with Disabilities 

by Nicole O. Tupman & Jordan D. Veurink, Lindquist & Vennum, LLP Sioux Falls, SD   

T he topic of estate planning often forces families to 
have difficult discussions.  These discussions, 

however, are important and necessary to protect your legal rights 
and the rights of your children, other family members, and 
friends who may inherit from you (i.e., your heirs).  When a 
family has a child or potential heir with a disability, effective 
estate planning requires additional considerations.  Although 
there are numerous issues in estate planning for an heir with 
disabilities, this article discusses two main concerns: (1) 
supplemental needs trusts; and (2) appointing a guardian and/or 
conservator. 

Supplemental Needs Trusts    
The most common estate planning tool used to financially 

provide for an heir with a disability is a special needs or 
supplemental needs trust.  In general, a supplemental needs trust 
allows a beneficiary (i.e., the person with the disability) to enjoy 
limited distributions from the trust while still being eligible to 
receive government benefits.  Supplemental needs trusts vary 
widely in the specific provisions used to provide for the heir 
with a disability.  The following guidelines, however, apply to 
almost all supplemental needs trusts:  

Supplemental needs trusts can be established by anyone for 
anyone’s benefit, either during life or upon his or her death, 
and can be revocable or irrevocable.  The settlor’s or gran-
tor’s (i.e., the creator’s) intentions and estate planning 
needs, as well as the beneficiary’s (i.e., the person with dis-
abilities) financial and family environment typically deter-
mine how a supplemental needs trust is drafted.  It is impor-
tant to note, however, that if the beneficiary desires to create 
a supplemental needs trust for the benefit of himself or her-
self, he or she must comply with more strict and detailed 
rules to attain or retain governmental benefits.  You should 
ask your attorney to discuss these rules with you.   

The settlor must clearly state that his or her intention in cre-
ating the supplemental needs trust is to improve the quality 
of life for the beneficiary.  The settlor should specifically 
state that the intent of the supplemental needs trust is to sup-
plement, not replace, government benefits. 

The settlor must appoint a trustee, which can be an individ-
ual (other than the beneficiary), a trusted advisor, or a trust 
officer at a bank or trust company.  Special care should be 
taken if a non-corporate trustee is selected.  Family disputes 
over trusts are, unfortunately, somewhat common.  Further, 
breaches of fiduciary duties are generally more likely when 
individuals lacking fiduciary experience (i.e., have little to 
no experience handling another person’s financial affairs) 
serve as trustee.  If a supplemental needs trust is being cre-
ated as a part of a testamentary transfer, a corporate trustee 
may provide ease of mind to the settlor.  

The settlor generally gives the trustee discretion on how to 
distribute the trust funds, but cannot allow the trustee to 
make distributions for expenses covered by government 
benefits.  Because the settlor’s intent, as expressed in the 
trust, controls how a trust is administered, the settlor should 
consider adding provisions specifically stating what types of 
items the trust funds can be used for, including but not lim-
ited to the following items: medical care, dental care, non-
necessary medical procedures (such as plastic surgery), rec-
reation and transportation costs (including payments for a 
companion or care provider to travel with the beneficiary), 
psychological support services, payments for the differential 
in cost between housing for shared versus private rooms, 
supplemental nursing care, telephone and internet providers, 
mobility aids (motorized wheelchairs, mechanical beds, etc.), 
hair and nail care, medical treatment not covered by govern-
ment programs, such as experimental treatments, additional 
or private rehabilitative training, payments to family or 
friends for visitation of the person with a disability if the 
trustee finds that such visitation is in the beneficiary’s best 
interests, private case management, and drug or alcohol treat-
ment.      

A trust’s corpus is owned by the trustee, not the beneficiary.  
Thus, if a supplemental needs trust is properly created, then 
the assets belong to the trustee and the assets will not be con-
sidered a resource when determining eligibility for govern-
ment entitlement programs.   
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Example Involving a Supplemental Needs 
Trust  

If a supplemental needs trust is not used, the heir with a 
disability can suffer adverse consequences.  Assume, for 
example, that John and Jane have one child, David, who is 
currently 15 years old.  John is 47 and Jane is 45.  David has a 
primary diagnosis of cerebral palsy and a secondary diagnosis of 
a seizure disorder related to the cerebral palsy.  David must use a 
motorized wheelchair to be mobile.  David also has a moderate 
cognitive disability and several learning disabilities.  When 
David is home, John and Jane are his primary caregivers.  David 
also receives some in-home services when John and/or Jane are 
unable to be home or when David is home for a school holiday.  
David currently receives health insurance from John’s work and 
is not currently entitled to Supplemental Security Income (SSI), 
although he may qualify for SSI when he is older.  When John 
and Jane are no longer able to take care of David, he will need to 
live in an assistive care facility.  David will likely qualify for 
public assistance to help pay for the assistive care facility and 
his healthcare.  John and Jane have some assets, including a 
house, stock, and some life insurance policies, and desire to 
create an effective estate plan to provide for David, who is their 
only heir.   

If John and Jane have no will or a will with no special 
provisions to care for David, David is likely to lose his rights to 
SSI, Medicaid health insurance, and other public assistance 
programs once John and Jane pass away.  For example, assume 
that John passes away in 25 years.  Assuming Jane inherits 
everything from John, David will not likely suffer any adverse 
consequences of John dying without a will or with a will with no 
special provisions for David.  Jane then dies 5 years later, with 
assets totaling $500,000.  If she dies without an estate plan that 
provides for a supplemental needs trust, David will receive (or 
be deemed to have received) the $500,000 left by Jane.  At the 
time of Jane’s death, David is 45 and living in an assistive care 
facility, for which Jane has always paid.  David receives public 
health insurance from Medicaid and the state.  If David inherits 
$500,000, he will almost certainly lose his government benefits, 
including his public health insurance because he will have 
sufficient assets to purchase other health insurance on the 
market.  After David’s $500,000 inheritance is spent on the 
assistive care facility, health insurance, and David’s other needs, 
then he will need to apply for health insurance and public 
assistance to pay for his assistive care facility.   

The above situation may not appear terrible - David will use 
his inheritance to pay for his medical and living needs and then 
receive public assistance later.  But it can be difficult for David 
to secure public assistance once he has inherited large assets, 
such as the $500,000 inheritance from Jane.  There can be a 
delay in securing benefits (the Social Security Administration, 
for example, is not known for its speed in handling cases) and 
David may be unable to secure necessary medical attention 
while he waits for a determination on his right to assistance.  He 
may be forced out of the assistive living facility.  In the worst 
case, the Social Security administrative law judge, or other 
agency, may determine that David “squandered” assets and 

should be able to provide for himself.  In that situation, the 
agency could deny David coverage all together.   

John and Jane should have sought assistance from an 
attorney proficient in supplemental needs trusts and created a 
trust or a will that would create a supplemental needs trust upon 
death using the guidelines stated above.  If John and Jane had a 
properly drafted supplemental needs trust, David could continue 
to receive SSI, Medicaid and state-provided health care, and any 
other assistance to which he is entitled while still receiving the 
benefits of from the supplemental needs trust.   

As the above example shows, an effective estate plan is 
necessary to protect the rights of a person you love who has 
disabilities.  If you plan on passing property to a person with a 
disability, you should consult an attorney experienced in 
supplemental needs trusts to discuss your specific needs and the 
needs of your beneficiary. 

Guardian / Conservator  
The guardian/conservator issues usually arise when the 

parent or guardian of a child with disabilities is creating his or 
her estate plan.  A guardian or conservator handles a person 
with disability’s or a child’s finances and, in some cases, makes 
the medical decisions for the person.   

If a successor conservator or guardian is not named by a 
parent or guardian, then a state social worker or conservator 
may be appointed.  Alternatively, a family member or friend of 
the person with a disability can petition the state court to be 
appointed as guardian or conservator.  Litigation over 
guardianships and conservatorships can be lengthy, expensive, 
and emotionally draining for all involved.  A court-appointed 
guardian may not know the person’s history as well as another 
individual who could have been named in a parent’s or 
guardian’s will.  In the worst case, the court-appointed guardian 
or conservator may not act in the best interests of the person 
with a disability.        

Returning to our example, assume that John and Jane be-
came David’s guardian and conservator when he turned age 
eighteen, but did not name a successor guardian or conservator 
for David at that time and also failed to do so in their wills.  If 
John and Jane had considered the need for a successor guardian/
conservator, they would have named Bob, John’s brother, 
because Bob often took care of David and has formed a close 
and supportive relationship with David.  They would not have 
named Jane’s sister Mary because she always been hostile 
towards David.  If Mary, however, petitions to be guardian/
conservator and Bob does not oppose the petition, does not 
know about the petition, or files his own petition and a court 
chooses Mary over Bob, then Mary will be appointed guardian/
conservator.  John and Jane could have avoided any litigation 
and ensured that David had a loving and caring guardian by 
naming Bob as successor guardian/conservator of David in their 
estate plan.   

As these two estate planning issues show, estate planning 
involving an heir with a disability requires additional 
considerations and special estate planning tools.  In order to 
preserve a person with a disability’s right to government-based 
benefits and provide for a supportive and knowledgeable 
guardian/conservator, you must create a proper estate plan.  You 
should consult an experienced attorney if you have any 
questions about estate planning for an heir with a disability.  



 

15 

There is an App for That! 

(Continued from page 2) 

the transition part of the IEP?  The answer to that question is 
clearly “yes.”  However, one of the key elements of the transi-
tion process is the need to gather information about the student’s 
expressed interests and desires.  This process is facilitated by 
using the app.  The app covers the areas of service identified in 
the regulation and provides the student the opportunity to create 
and share this information with the team.  

One of the most important uses of a tool like this is to en-
courage and document the participation of the student in the 
meeting and the development of the IEP.  Parents and students 
often tell SDAS that no information is collected and transition 
evaluations may not be completed before the IEP meeting just 
prior to the student’s 16th birthday. There are times when no pre-
planning activities take place and the student is left unprepared 
to answer the transition-related questions at the meeting.  When 
put on the spot, the students’ most common answer is “I don’t 
know.”  The use of the tools in this app can assist in getting 
meaningful participation from the student.  

The following provides examples of the questions found on 
this app.  As you go through them, there are drop-down boxes 
with follow-up questions that offer choices about various topics.  
I pretended to be a student named William Smith who wishes to 
go to work full-time after completing his educational activities.  
I went through each question and included the answer I selected 
below.  I listed the questions and some of the options available 
on each page.  

Options for post school activities: 

1. I know what I want to do after high school: yes; no; not 
sure.  I chose yes. 

A. I want to: I chose, get a job, be involved in community 
activities, and continue with my education.  There are other op-
tions, but I selected only these three. 

2. I am: 14; 15; 16 or older.  I chose 16 or older.  The app 
provides information about the law that applies to students of 
each age. 

3. I have a written IEP plan.  I chose yes. 

4. I attend my IEP meetings.  I chose not sure.  The app 
provided me with information about my right to attend my own 
IEP meetings.  

Postsecondary education: 

5. I want to continue my education: I chose not sure. 

A. The app asked for information about subjects I am good 
at.  I chose auto mechanics. 

Employment: 

6. I want to get a job: I chose not sure.  

A. The app provided several options for areas of interest.  I 
chose industrial manufacturing. 

7. Due to my disability, I think I will need some help to be 
successful at my job.  I chose not sure. 

A. The app provided a list of options for services and 
training.  I chose information about rights and information about 
nondiscrimination.  

8.  This screen offers a range of services related to going 
to work.  Some of the options are finding job, job shadowing, 
etc.  I chose finding a job. 

9. I am interested in finding work experience while in 
high school.  I chose yes. 

Post school adult living objectives: 

10. After high school I want to:  

A. The app offers a variety of living options.  I chose liv-
ing in an apartment or home with a roommate or friends. 

Instruction: 

11. I want to learn the following skills so that can live inde-
pendently. 

A. The app offers multiple options, but I chose self advo-
cacy skills and my legal rights as an individual with a disability. 

12. I am interested in:  

A. The app offers multiple choices for activities in the 
community.  I chose volunteering, learning to drive and partici-
pating in clubs.  

Community experiences: 

13. I will need the following help to participate in commu-
nity activities:  

A. Again there are multiple options, but I chose finding the 
activities and transportation.  

14. Type your name and print or have the information 
emailed to you.  

After completing each of these questions, the app provided a 
remarkable amount of information that could be used as, or in-
cluded in, a transition plan.  The following is the plan created 
from my responses.  The blanks are the result of specific fill-in-
the-blank questions I did not answer. 

Transition Plan for William Smith: 
Input for IEP Meeting Regarding Transition Services 

(Date) ______________, 201_____ 

I am 16 years old or older.  I am attending this meeting to 
discuss my transition goal.  I want to discuss what I want to do 
after high school, develop and implement into my IEP the spe-
cific transition services necessary for me to achieve my desired 
goals for life after high school. 

My transition goal is: __________________________. 

1. My goals after high school are: 

Employment: I am interested in jobs in the following ca-
reer clusters: industrial, manufacturing, and engineering 
systems.  I request my IEP team explain the different types 
of jobs available with each career cluster listed above.  

Skills: I request my transition services include the acquisi-
tion of all the following skills I am good at: 
_______________________________.  I am interested in a 
work experience while in high school and in finding a job. 

Community Experiences: I have the right to be a full and 
active member of my community.  I am interested in: 
___________________.   I  request  my  transition  services 

There is an App for That! 
(Continued on page 18) 
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Changing Systems One Class at a Time 
Year 23 Began in November 

by Sandy Stocklin Hook 

T he Partners in Policymaking 
Class of 2015 (Year 23) is 

made up of ten self-advocates, fourteen 
parents, one family member, two partner 
assistants, and one interested person.  
There are six males and 22 females in the 
class.  Participants include: Tara 
Boechler, Joyce Molitor, and Natalie Mo-
litor, Rapid City; Meghan Bonin, Wes-
sington; Caty Clement, Ryan Fromm, 
Emily Garcia, John Hodgson, Janessa 
Longbrake-Hughes, Jonna Powell, Char 
Steuck, and D.J. Titus of Pierre; Wendy 
Figland, Mitchell; Theodora (Sissy) First 
In Trouble, White River; Jill Furan and 
Crystal Reuter of Sioux Falls; Howard 
Green, Zachary McFail, and Anthony 
White of Hot Springs; Carrie King, Tea; 
Tania Kostal, Tyndall; Kraig Leichten-
berg and Mindi Noisy Hawk, Huron; 
Ethel Left Hand Bull of Harrold; Tammy 
Lunday of Flandreau; Monique Runnels, 
Mobridge; Jill Trego, Aberdeen; and 
Kandi Weismantel of Groton.  When se-
lecting the participants for each class, the 
selection committee uses criteria includ-
ing representation from varying ethnic 
and cultural backgrounds, different geo-
graphic regions of the state (thirteen 
counties are represented in this year’s 
class), and a mix of parents and consum-
ers. 

Partners in Policymaking is an inno-
vative leadership and advocacy training 
program designed to involve and em-
power individuals with developmental 
disabilities, parents of children with dis-
abilities, and other family members.  It 
requires a serious commitment by each 
participant during the training, as well as 
after graduation.  The expectation is that 
each Partner will commit to actively use 

the acquired skills to encourage positive 
changes in the areas of community aware-
ness, sensitivity, accessibility, and inclu-
sion for people with disabilities. 

Class participants attend six two-day 
training sessions from November through 
April.  At each session, experts in disabil-
ity and advocacy fields present informa-
tion and interact with the class.  Partici-
pants have the opportunity to work on 
communication skills, assertiveness, deci-
sion-making skills, legislative testimonial 
presentation skills, and group activities.  
Each participant must complete home-
work assignments every month. 

The Class of 2015 met at the Gover-
nors Inn in Pierre, November 7-8, 2014, 
for Session One.  Tim Neyhart, Executive 
Director of South Dakota Advocacy Ser-
vices (SDAS), and Sandy Stocklin Hook, 
Executive Assistant/Partners in Policy-
making Coordinator, both of Pierre, wel-
comed the class to Partners and spoke 
about SDAS and the DD Network. 

Dennis Hook of Pierre opened the ses-
sion with a fun ice breaker, literally 
throwing things at the class! Throughout 
this exercise, participants learned each 
other’s names and became at ease with 
each other, all the while learning that it is 

okay to be afraid of change, but if change 
doesn’t happen, progress isn’t made. 

Kathie Snow of San Antonio, TX, 
challenged the class to think “different.”  
Snow stressed the importance of Partners 
Top 10 Values and how car pooling and 
room sharing all add to the networking 
process of Partners.  She spoke of People 
First Language, putting the person first 
and the disability second, and how it 
helps to change attitudinal barriers: 
“Labels are used for services and for 
nothing else.  People First Language will 
help change the attitudinal barriers that 
face people with disabilities on a daily 
basis.”  Snow introduced the class to the 
history of Partners in Policymaking and 
the positive impact it can have on their 
lives. She stressed the importance of ful-
filling their responsibilities to the pro-
gram and the empowerment and connec-
tions gained by being a Partner. 

Snow also discussed the History of 
the Parent and Independent Living Move-
ment.  Snow left the class with the fol-
lowing:  “You have responsibility as a 
Partner to network together and to change 
the status quo.  Partners will have a posi-
tive impact on your life, so be open-
minded and ready to accept and generate 
change.” 

Neyhart provided a historical perspec-
tive of the landmark decisions that affect 
individuals with disabilities.  Neyhart told 
Year 23, “Building supports in local com-
munities is the first step in achieving in-
clusion and it is everyone’s responsibil-
ity.  While the past has fostered  discrimi- 

Partners in Policymaking 
(Continued on page 17) 
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Partners in Policymaking 

(Continued from page 16) 

nation and segregation against people 
with disabilities and despite some im-
provements, discrimination and segrega-
tion still exist and it is YOUR job as a 
Partner to change this!  Change takes 
time and perseverance -- it doesn't happen 
overnight.” 

Six Partners graduates shared how 
Partners changed their lives.  Danella 
Peterson, Box Elder, a Year 22 graduate, 
told of her experiences and how Partners 
became her family and gave her emo-
tional support and courage.  Leon Adams, 
Jr. of Sioux Falls, Year 22, said Partners 
taught him to think things through and 
the skills of negotiation.  Kathie Erdman 
Becker of Crooks, Year 22, relayed that 
Partners not only changed and improved 
her life, but also that of her family. 
“Sometimes it is hard as a parent to ‘let 
go,’ but Partners showed me it is okay to 
let my daughter be a teenager!” Year 15 
graduate, Lisa Merchen of Spearfish, 
stressed the importance of networking.  “I 
did Partners because first and foremost I 
am a mom of a son who has Down syn-
drome, but I gained so much - friend-
ships, support, knowledge, and I learned 
to forgive myself.  Partners is about shar-
ing our stories, positive conversation, and 

working forward.”  Max Merchen, Year 
21, Spearfish, shared, “I learned to move 
forward, how to have patience, persis-
tence, and how to get involved.  I learned 
to do it right!”  He also encouraged the 
class to get to know each other “and not 
just those in your immediate class but also 
the 500+ graduates throughout the state.”  
Year 15 graduate, Julie Yellow Cloud of 
Porcupine, explained that Partners gave 
her a voice that she is sharing throughout 
her reservation, helping families to learn 
to advocate for their children. 
“Advocating on a Tribal Nation is totally 
different than in an urban area, but Part-

ners gave me the knowledge and voice to 
educate other and to make a difference.” 

Sandy Stocklin Hook is in her 18thth 
year as Coordinator of the Partners in 
Policymaking training program.  As-
sisting in Year 23 is Lori Douville 
(Year 7) of Chamberlain.  

Partners is funded in part by grants 
from the SD Council on Developmental 
Disabilities, Center for Disabilities at 
Sanford School of Medicine at USD, 
and SD Parent Connection.  Also pro-
viding funding are the PADD, PAIR, 
and PAIMI Programs of SDAS.  

PPast graduate presenters (l-r):  Julie Yellow Cloud; Lisa Merchen; Max Merchen; 
Danella Peterson; Leon Adams, Jr.; and Kathie Erdman Becker. 

Poll Workers 

(Continued from page 6)  

litical party as, “a party whose candidate for Governor at the last 
preceding general election at which a Governor was elected re-
ceived at least two and one-half percent of the total votes cast for 
Governor.”  SDCL 12-1-3(10).  The county central committee of 
each political party sends a list of names to the county auditor for 
appointment to the precinct election boards at least forty-five 
days before the election.  If the political party county central 
committee does not send the list of names at least forty-five days 
before the election, the county auditor selects superintendents 
and deputies for voting precincts or centers without input from 
that political party.  SDCL 12-15-3.  If three or more political 
parties have candidates on the official ballot, one precinct deputy 
shall be appointed from each party whose candidate for Governor 
in the last gubernatorial election had at least fifteen percent of the 
votes shown by the precinct returns.  If two political parties had 
ballot candidates for governor and each party’s candidate re-
ceived fifteen percent of the vote, the majority of the members of 
the precinct election board will be selected from the political 
party whose candidate for governor received the most votes in 
the precinct.  See SDCL 12-15-3.  

To administer elections, the Legislature divided South Dakota 
counties into voting precincts or vote centers.  See SDCL 12-15-
1.  Legislators also determined that each county auditor shall 

appoint a precinct election board to oversee the election process 
at each voting precinct or vote center.  Id.  This must be done at 
least twenty days before the election.  Id.  The precinct election 
board consists of one superintendent and two precinct deputies 
who are registered voters and reside in that precinct or vote cen-
ter.  See SDCL 12-15-1 and 12-15-2.  If the county auditor can-
not appoint enough workers for the election board within twenty 
days of the election, any registered voter in the county can fill 
the spot.  SDCL 12-15-2.  The worker appointed to fill the spot 
still needs to be a member of the correct political party based on 
the party distribution required by SDCL 12-15-3. 

If a precinct or vote center counted more than three hundred 
paper ballots (including absentee ballots) in the last general elec-
tion, the county auditor must appoint a counting board.  SDCL 
12-15-14.  Five precinct deputies need to compose the counting 
board and one must be superintendent of the board.  Id.  Addi-
tional deputies must be appointed in sets of two.   If a voting 
precinct or center with fewer than three hundred paper ballots 
had difficulty counting ballots and delayed completing the final 
ballot count in past elections, a counting board should be ap-
pointed for a smaller voting precinct.  See SDCL 12-15-14.1.   

Poll workers must be trained about their duties and election 
laws by the county auditor and state’s attorney  before  the  elec- 

Poll Workers 
(Continued on page 19) 
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include the acquisition of all the following skills:  participat-
ing in clubs or organizations in the community; learning to 
drive; passing the driver’s test; obtaining a driver’s license; 
I want to volunteer in: ________________.  I will need the 
following help to participate in community activities: find-
ing community activities and transportation assistance. 

Instruction & Post-Secondary Education: I am interested 
in studying auto mechanics.  I request my transition services 
include the acquisition of all the following skills: comple-
tion of all required courses for a regular high school di-
ploma; campus tours of post-secondary programs of inter-
est; meeting with office for students with disabilities to 
learn about accommodation process and requirements; un-
derstanding of admission requirements for program/school; 
assistance in completing admission applications; entrance 
exam; and assistance in completing financial application. 

Post-High School: Adult daily living skills to include living 
in an apartment or a home with a roommate or friends. 

Related Services: I request that my transition services in-
clude the following: connection to services for note taking, 
tutoring, coach, mentoring, reader services, etc.  Learning 
about my health care needs and options for services; learn-
ing about my mental health care needs and options for ser-
vices. 

Assessments: I request the IEP team discuss and identify 
my past assessments done to determine my present level of 
academic achievement and functional performance.  Those 
include the following: _______________________. 

Additional Assessments: I request the IEP team discuss 
and conduct any of the following additional assessments to 
help me determine my interests and abilities: functional 
communication assessment; social skills assessment; func-
tional academics assessment; self-care and activities of daily 
living assessments; recreation and leisure assessments; ca-
reer interest inventory; career aptitude assessment; voca-
tional assessment; functional vocational assessment; com-
munity based work assessment and job tryouts; functional 
behavioral assessments; sensory assessments; and assistive 
technology assessments. 

Transition Service Referrals: I request my transition ser-
vices to include the following referrals to community agen-
cies/supports, identify other potential needed referrals, iden-
tify the agency responsible for providing the service; and 
dates of the services to include: referral to Adult Disability 
Services; referral for assistive technology; referral to Social 
Security Administration; referral to (state) Vocational Reha-
bilitation (VR); referral to (state) Department of Children 
and Families; referral to Community Mental Health Center; 
and referral to Independent Living Center. 

Vocational Referral: I request that the school district make 
a referral to (state) Vocational Rehabilitation.  I request that 
VR provide me with an application for services and provide 
assistance to my school counselor in conducting vocational 
and/or functional assessments to help identify my interests, 
skills, and preferred occupations. 

Supplementary Needs: I need the following supplementary 
aids, supports, assistance, accommodations and/or modifica-
tions to achieve my transition goals: applicable accommoda-
tions to assist me in my desired community activities. 

Summary: I request that my summary of performance in-
clude: a summary of my academic achievements and func-
tional performance; recommendations on how I can best 
achieve my post-secondary goals; a description of the ac-
commodations/modifications that worked well for me dur-
ing high school; all information necessary to satisfy require-
ments connected to my post-high school goals; documenta-
tion of my abilities; documentation of my disability; de-
scription of my disability; description of my abilities; all 
information my IEP team has determined is necessary to 
include; and other _______________________. 

Coordination of Services 
The above plan lists a number of outside agencies that could 

be involved in this hypothetical student’s transition planning and 
services.  The IEP Team needs to plan ahead, as 34 C.F.R. 
§300.321(b)(3) states, “To the extent appropriate, with the con-
sent of the parents or a child who has reached the age of major-
ity, in implementing the requirements of paragraph (b)(1) of this 
section, the public agency must invite a representative of any 
participating agency that is likely to be responsible for providing 
or paying for transition services.”  Based on the complaints re-
ceived by SDAS, schools do not always follow this direction. 
Schools will often identify the parent as the party responsible for 
contacting outside agencies or otherwise carrying out the re-
quired coordination activities.  The family does not always know 
who should be contacted, why they are calling the outside 
agency, or what to ask if they do call. As a result, when districts 
improperly pass this responsibility onto parents, outside agencies 
are frequently absent from IEP meetings.  This app can obvi-
ously help parents and students with identifying appropriate par-
ticipating agencies for the school to invite to the IEP meetings. 

Responsible Party 
Any lack of coordination or follow-through can impact the 

ability of the student to make a successful transition from school 
to adult services.  The federal regulations, at 34 C.F.R. §300.324
(c), state: “Failure to meet transition objectives—(1) Participat-
ing agency failure. If a participating agency, other than the pub-
lic agency, fails to provide the transition services described in 
the IEP in accordance with §300.320(b), the public agency 
(emphasis added) must reconvene the IEP Team to identify alter-
native strategies to meet the transition objectives for the child set 
out in the IEP.”  This language makes it very clear about the 
need for the school to perform the coordination activities identi-
fied in this regulation, as the district is ultimately responsible for 
ensuring appropriate services continue if a participating agency 
fails to provide previously agreed-to services. 

The app can help address this concern.  The plan written by 
the app identifies the agencies that will need to be contacted to 
carry out the elements identified in the IEP.  By identifying these 
agencies in advance, it will allow the school and the student or 
family to discuss the need for the participation of the agencies 
and provide school staff with the opportunity  to  assure  that  the 

There is an App for That! 
(Continued on page 20) 






	39752 NL_001.pdf
	39752 NL_002
	39752 NL_003
	39752 NL_004
	39752 NL_005
	39752 NL_006
	39752 NL_007
	39752 NL_008
	39752 NL_009
	39752 NL_010
	39752 NL_011
	39752 NL_012
	39752 NL_013
	39752 NL_014
	39752 NL_015
	39752 NL_016
	39752 NL_017
	39752 NL_018
	39752 NL_019
	39752 NL_020

